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Uwais Througl: the Cases - The May

Cbapter Tﬁ‘ree

CONSTITUTIONAL LAW

Drofessor Tatwo Osipitan, SAN

- Introduction
When Hon. Justice M. L. Uwais exits from the Suptermne
Court in June, 20086, hc would have scrved as a Justice Df_ the
. Supreme Court of Nigeria for approximately 27 years. (Oul of Ehe
“ yeats that his Lordship spent at the Supreme Court of Nigefia. his
. Lordship served as the Chief Justice of Nigena for about 10 yo41s
. _In the history of the Supreme Court of Nigeria, Fon, Justice
M. L. Uwais stands our clearly as ong of the longest serving
- Tastices of the Court. His Lordship evidenlly passed shrough the
-Supreme Courl, He was gracious to aiso aliow the Court 10 Pass
. through him. : _
- Tn this chapler, an aiteml is made to cxumine Hon. | Ug'_ﬂ‘ie
Uwais® contributions 10 the - development of Nigerds
- Constitutional Law between August 1979 and September, 2005.
.. The cases examined in this chapler are some {but definitely 1ot E}H}
- of the Constitutional cases decided by his Lordship while ser¥INg
: 88 & Justice of the apex Courl, _
. Adesanva v President of Nigeria' remains the gniding H8ht
‘on Locuy standi in Nigeria despite various sitempts to diminish 118
- potency, The case has survived judicial onslaughts and Uuthv_cd
;- the criticisms of the academia. The plaintifl was defeated o0 e
" floor of the Scaate with respect to the Motion on (he appointment
of Hun. Justice Qvic-Whiskey as the Chairman of thc defunct
'-.F?derﬂl Electoral Comirission, The plaintiff thereafter, challenged
* he' suid appoeintment made by President Shchy Shagari, in Court.
The plaintiff lost at the High Court and Courl of Appaﬂl. BHe
._'.theret'orc appeated to Supreme Court. Hon, Justice Uwais did not




His Lordship also relied on Professor D
Lenw, to hold that infraction of private ri
test of focuy standi. He concluded thus:

the Federation®, the 17

a
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write the lead judgment. His Lordship’s supporiing judgment g
as insighiful as the lead fdgment. While agrecing that (he Apped]
should be disrnissed, his Lordship emphasised the need (o strike -4
[air equilibrium between the requirements of access to jusiice and
the need 10 discourage meddlesone interiopers, busy-bodies ang

professional litigants from litigating over matters wi
direcily affect them. Hear his Lordship:

"It is of paramount importance and indesd most desirable
o encourage citizens to comic o court i order 1o have
the Constitmion interpreted. However, this is not to say,
with respeet, that meddiesome interlnpers, professional
liigants or the like should be cneouraged to sue in
matters that do not directly concern them. In my view, to
do that is to open the floodgate to frivolons and vexatious
procesdings. 1 belicve soch lutitnde is vapable of
creating undosirable stale of affairs™

...the interpretation to be given to Scction & Subsection
6(1) of the Constitotion will depend on rthe facts or
special circumstances of each cass, 30 that no hard apd
fast rule ean realiv be set up. Bur the walchword should
always be the “civil ghts and obligations™ of the
plaintiff concerped™. '

In Attorney-General of Bendel State v Arrorney- General of.
aintiff chaflenged the constitutionality of %
Money Bill passed by the National Assembly und which wai
ssenled to by Mr. President in a manner which violated the.

a
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Lo of the Constimtion on the resolution Gf. cmnﬂigts
3. _m_sso:m}»w two Houses ol the Nattomal Assembly on Money Bill.
i awemﬁ:)nal Assembly (without 3 joint sitting of the two Houses
he ':'If;ve the diffcren;:es between the two Houses 011 the Morllcy
e Tgsd iegated its power to a Joint Finance Committee (which
9335—;11).:_ :d Ef members of both Hooses) for the resolution of these
@;}}"Z;itme_g. On the stength of the Comumittee’s Re_pu;'t, the Bill
as passed by the Senate and assented 10 by Mr. President, On thie
as:s of the irregularly passed Bill, f_uncls were a.].t;(? dlsl:jursed to
oS tiers of government (ncluding the plamtlfﬂ. trom _thc
Federation Account. The Supreme Court held that notwﬂ@taadmg
34r President’s assent to the Bill, the Act Wé:iS null a‘nd f’ﬁ]d. TTon,
s 3 stice Uwais who sat in the panel made usetul cr:-ntlnbutlc:‘ns.
s o His Fordship rejected the Invitation Lo give primacy to
0 fzr@rmw'sions of the Authentication Act of llgﬁlr His Lo}'dsh1p held
st the Authentication Act, which curtailed the Court’s power Lo
uiic into the processes which resulted in passing of the I':.f[m‘]ey
Al was inconsistent with Section 4(8) of the 1979 Constilution
d_f"cm'lscquently void by virtue of Section 1(3) of the same
bostitotion.  His Lordship  further rejected the  sentiments
ressed by Prof. Ben Nwuabueze that the gignature of Mr,
President. and these of the presiding Officers constitute solemn
surance to the Court and the N ation that all necessary formalities
thad beeri observed by the Nations| Assembly before the passing of
:Bill. Ihs Lordship also disagreed with Nwabuere’s views that
g,reat' uncertainly and instability in statute Law waould resull i an
tolled Order and duly authenticated Act were to be nubjected Lg
fpeachment on the basis of some evidence of lack of passage.”
ear his Lordship on the su pervisory role of our Courts:

“The jurisdiction of the Court to supervise the cxercise of
legislative power of the National Asscmbly ws atready
sated is quite ¢loar under Sevtion A} of the
Cunstitution, ang with respect, will ned accommadate the

Nwabueze, Fudicinlism in Commpignsiestih Ajrica, pn.259-260,
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sentlments expressed in the above guotation.  Solemn
assurance to the Courl is no substirute for proof and (he
principle of raspect to the separation of power as well as
the principle of public policy cannol overnide the cxpress
provisicns of this Consatitution that this Court shoald
examine the making of- any Law by the National
Assembly when called uwpon to do so. 1 see no
uncertainly ur any instability arising from the challenge
m Court of the validity of an enrclled and authemicared
Act because such siwation has been taken care of under
Section 6 of the interpretation Act...."”

His Lordship further rejected the submission made by the 1%
Detendant’s Counsel, to the effect that the two Houses had
delegaied their powers to resolve their differences to the Joint
Committee. According 1o his Lordship:

“...The overall consequence of these provisions of the
Constitution is that only the Senate and the House of
Representatives can make Laws and not any other group
of persons.  Therefore it follows that the presentation of
the 1980 Lill to the President for assent, without the 2
Houses ratifving the deciston of the Committee, 1s
tantamount to the National Assembly delegating (o the
Comnmiltee the power to legislate on their behadf. That is
one of the functions that the Constlution specifically
cnjoined that they must never delegate to a Committes. ™

In Lwaito v. Aiterney General of Bendel Stare”,
the vahidity of the Public Officers (Special Provisions)
Decree of 1970 was the primary issuc for considerationt.
The Decres contained an ouster of jurisdiction clanse
which precluded the Courts from inguiring into jts
vatidity or the validity of any act done onder it
According {0 the Decrge “if any action or other

fopp cit. al pp.427-428,
" opp cit, at p.434.
FE9R2; 13 NSO 221
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proceedings whalsoever has been or is nstituled in any
Cowt i respect of any such Edict or Subsidiary
instrument ar act or thing the action shall he void.” The
Appcllant noneiheless challenged the decision of the
investigating pamei set up under the Dacrec on the
grounds that 1 (the panch) exceedad its jurisdiction/the
terms of telerence and its failure 0 observe the Rule of
Law and principles of natural justice. The Supreme
Court upheld the validity of the Decres and things done
under it

Hon. Jjustive Uwais agreed with the judaments of Hon. Justices
Suvwemimo and Idighe that the appeal should be dismissed. While
agreeing that the ousier provision in Section 2{2) of the Decree

* would ordinarily be void on account of inconsistency with Section

48} of the 1979 Constitution, his Lordship rightly declined

nuflifying the offending provisions of the Decree because in 1977,

when the appellant’s canse of action arose, “Section 2{2) of the Act
was cxtunt and the appellant could not at that time hring his claim
o Court.” His Lordship conseguently held that “the jurisdiction

which the Couwrls now emjoy by virtue of 8.2 sub-section 2

becoming void can only be invoked, in my opinion, in respect of a
cause of action which arose as from or after 1% day of October
1979 when the Constitution came into operation™. His Lordship
further relicd on Scction 6(6) () of the 1979 Constitution to held

" - that the Cowrts were prohibited from challenging the legislative

compelence of the then Hederal Military Government 1o enact the

Decrec or any other Decree, Tisten o Hon, Justice Uwais:

“'he ellect ol the provisions of Seclion 6, subsection
{6}(d) is elearly to roiain the fatter previously placed on
the Courts by the successive Military Rogimes which
ruled this country from 15th January 1966 to 30th
September 1979, not to question the afficacy of the Laws
which they pronmigaied. | am ol the opinion that po

L
toidatp, 277
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Court can in view of the provisions of Section &(6) (d) of
the Constitution have any jurisdiction o declare that the
appropriate authority that promulgaled » Decree or Bdict
had 6o power to do so.™"

While acknowledging that Courts lack the jurisdiction to challenge
te legislaive competence of the Military Governments to
E'omulgatc Decrecs or Edicts, His Lordship rightly held that our
-ouris are nol prohibited from declaring 2 Decree or an Edict
mvalid on ground of inconsistency with other superior Laws,
According to Hisg Lordship;

- Tt is quite clear from the provisions of 8274
S]ijscﬂfion (3)(a) of the 1970 Constitution that despiis Lhe
limitation imposed by 5.6 subsection (6} the Courts
now have Jurisdiction to pronocunce on the validity of any

Decrec or Edict on the sround of its ineonsistency with
ather Lawg,™

~ The scope of the Aliorney General’s power to discontinue
cnminal proceedings through nolle prosequi procedure under
-Sr:caon 191{3) of the 1979 Constitution was the lone issuc decided
In Safe v Hori'. The plaintifl instituted the action in order to
de:mqnstrate that the Atiomey-General of Luagos State was biased in
enminal  proceedings  initiated against  him  and  iherefore
incompetent Lo discontinue the proceedings. The Iigh Court, the
Count of Appeal and the Supreme Court upheld the Attorney-
Lietierul’s power 1o terminatc the proceedings. Hon, Tustice Uwais
i1 his supporting judgment said:

“Lam also of the opinion that i enterin g 4 nelle prosequt
under Sr.‘-:{:tion 191 of the Constitution of the Faderal
Republic of Nigeria 1979, the Attorney-General of Lagos
State was oo obliged to state that he wus deing so after

:nfi'iz'd atp, 278
119833 14 NSCC 69
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having “regard to public interest, the interest of justice
and to provens abuse of legal process™ as envisaged by
sub-section (3) of the Section. His power to terminatc
crimtinal proceedings is ubsolute under the common Law
as well ag the 1979 Constitution. The exercise ol Lhe
power iy nol therefore subject to the fiat of the Court
which 13 seized with the proceedings to  be
terminated. ..

Must we then assume that despite being a public officer, the
Anorney-General's decision is absolute and is incapable of judicial
review by the Court, even in a glanng case of abuse of the power
vested in him? His Lordship was unprepared to give such a blank
cheque to the Attormey-General. According o his Lordship:

*..., the occasion may sometimes arise when for certain

reasons, such as abuse of office or misconduct, in the
exercise of the Attorney General's power to enter nolle
prosequi may be questioned in Court. ln such event the
proceedings will of course be different and separate from
the criminal proceedings whick have been terminated.”"

‘The Constitutional validity of some of the provisions of the
Aliccation of Revenue (Federation Account, etc.) Act No. 1 of
1982 was the focal point in Atforney-General of Bendel State v
Atiorney-General of the Federation®. The plaintiff challenged the
nower of the Federal Governmenlt lo withhold part of the monies
dug to the Bendel State Government and the Federal Governmenl’s
failure to give periodic account of funds in the Federation Account
to the three ters of Government. The plaintift relied on the
doctrine of non-mutual interfercnece, which is the comerstone of
Federalism, to alsa challenge the power of the Nutional Asscmbly
o enact an Act which imposed duties on State functionaries. The

" Ihid, p. 85
L.lbid. p. 83
{1983) 14 NSCC 181
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task of writing the lead judgment fell on Uwais J.S.C", (as he then

was}). His Lordship discharged the onus creditably in his brillian;

lcad judgment.

His Lordship held that notwithstanding the principles of
Federalism, there  were adequate  provisions in the 1979
Constitution, which supported the imposition of dufies by the
National Assembly an the State functionaries and vice-verss. [Tis
Loewdship further held, thal the Federal Government as Trustec of
the Federation  Account must render periodic account to the
bencficiaries of the Account and that the Federal Government also
lacked the power ta withhold part of the funds in the Federation
Account. His Lordship heid:

"By 8. 149(2) of the Constirution, the amount in the
Federation Accoont is public revenue accruing o the
Federal Government, State Governments and the Local
Governments in each State, 5.149(3) contemplates that
the amount standing 1o the credit of State Governments
will be distributed among them. This provision is
mandatory, for the subsection says the amoanl “shall be
distributed’, There is no provision under 5,149 or indeed
any other part of the Constitution which expressly or
mpliediy authorises the Foderal Government to retain on
behalf of the bencficiary Srates any portion of the
fevenue due to the Sutes from the Federation Account.

It sects to me therefore thut once the Federation
Account - is  divided amonpst  the rlrec tHers of
government, the State Govemtnents collectively beeome
the absolute owners of the share hat is allocated 1o them
(Le. 35 percent). So that it would noftnally be their
prercpative 1o exercise (Ul conna] over the shane.
Consequently, it will not be appropriate Tor the Federa)
Government  te admipister  the share  withot  the
authorisation of the State Governments, This appears to
be logical and jn keeping with the fundamental principle

ik 103
Taiwe Dsipitin _

of lederalism oo the sutonomy of the constituent
. =8
States:

i i il

Despite the apreement by ail other dCTDIldEiHE$ (ex_ccpt the |1

Defendant) and the plaintf] thal Section 6(1} of ALEE I_\Jo. 1 of !‘98;

was vold bhecause 11 {Pederal Act) imposed dgies on State

L . ! i s Lo

funcuonaries, His Lordship still endorsed the validity of the Act.
According 1o His Lordship:

“...in character the Comstitution makes It possible for
both the Natinnal Assembly and a State House of
Assembly (o Iropose duly on or invest power in Slatt_e and
Federal functionanes rospectively where there is an
express or imglied prox-'isi0n6u11de1' the Constilotion that
gives ihe enabling power. ..

Turmine i¢ the dutles of the Pederal Government as Trustee of the
Federation Account, His Lordship [urther held:

“The position of the Tederl Govcmmen_t_iu nl;in{ﬁipin &
the Tederation Account is, by viriue of 3.149(1) of the
Conatitulion. that of a wrustee for ihe Statc Governments
and Local Government Councils of the States. I is
settled that it is the duly of a trustee 10 keep a promer

" account of the frusi ke administers. And the beneficiary
has a rigih w cali upon the tustez for ACCUTALS
information as to the state of the trust, Consequently, it
is mmperstive for the Federal Govermment 1o render
accurat; and regular accound Lo the heneficlanies of all
moneys paid into the Fedetation Account when raquesied
to do s

CIbid T 190
“ Thid, p 192
Ui ar . 100




104 Constitutional Law

In Likaeghu v. Artarney General of bme Stare,' the Suprcme
C:mr‘t examined the right of an individual and non-governmental
nodics to eslablish private Universities and the relationship which
should exist between such Universities and the Joint Admission
and Marnculation Board. The trial Court hud found in favour of
the plaintiff. On appeul, the Court of Appeul referred the matter to
the: Supreme Court by way of case stated. Hon. Justice Uwais who
concurred with the lead judgment delivered by Llon. Tustice Idigbe,
made the following contributions in his supporting judgment:
“... it 18 necessary to stress that the omission by the
National Assembly and the Imo Statc House of
Assembly to enact the appropriate Act or Law which will
provide the puidelines for the establishment of 3
University, as envisaged by the Constitution of the
Ficderal Republic of Nigeria 1979 - (See Rem L of Part 11
ol the Second Schedule thereof) leaves it open, for the
time being, for any person to establish a University of his
whims or caprice in exercise of his right under Section 36
of the Constitition. Although the situation is now fluid
and an individual is not in any way inhibited from
formming 2 Universily: it should be pointed out that once
Lhe University is established. the powers conferved upon
the Joint Admission and Mairiculation Board under
Section 5 of Act No.2 of 1978 {which created the Rourd)
comes into play. So that, amongsi other ihings, the
conduct of the exumination for admission into the
university and the deterimination of the reguirements for
matriculation become the responsibility of the Board and
not of the new University or its proprielor™'”.

20 . .

In .Afegbe. v. Qloyo™ ene of the issucs which the Supreme
Courl decided was whether the 1979 Constitution empowered the
Speaker of the State Touse of Assembly to declare as vacunt, the
(19833 14 NSCC 160
q Ihid at p. 178
¥ L1983) Val. 14 N.SCC, 0.3 £S
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seat of a member of the Touse on the ground thal such a member
(without just cause) absented mmself for a period amounting to
maore than ane third of the total number of duys during which the

House met.

Honceurable Justice Uwais agroed with the lead judgment of Hon.
Justice Eso, that the jurisdiction to determine any question
cornzeted with the Seat of a member of a Stite House of Assembly
becorming vacant is exclusively conferred on State High Ceurls.
However, the jurisdiction of the Court becomes exercisable oY
when there is a dispute which has been referred to the appropriate
High Court for determination. Since the appellant’s cause of action
was the denial of the right to participate in House meeting of
$/10/81 as opposed to the letter of 15/9/81 declanng his seal as
vacant, the trial Court should not have granted the declaration
sought, His Lordship held:

“Although the respondent declared the appeliant™s seat in
the Ilouse vacant in his Ierter of 157 September, 1981, 1
helicve that ne harm was actually done. The seat was in
any event vacant by the operation of the provisions of
Seetion 103016 of the Constitunon if the appellant had
been absent from the meetings of the House as alleged.
The declaration was herefore otose and of no legal
effect.  There was in my view no usmpation of the
Jurisdiction of the State High Court under Section 237 of
the Constitution since the declaration was not made in
consequence ol uny dispute.  As already stated. the
dispute between the parties arose only after the appellant
was not allowed to paticipate in the procesdings of Lthe
House.™

The competence of a Suit filed in & wrong judicial division
of a2 High Court was the focal point in Ukpai v. Qkoro™. The

' Thid, p.369.
(1923) 14 NSCC 399




106 Constitutional Law -

petitioner filed an Election petifion in the Uhmuahia Judicial
Division of the High Court of Tmo State instead of [1ling sume in
the Alikpo Judicial Division where the Federal Counstituency wag
located.  The decision of the trfal Court which overruied the
objection was sel aside by the Court of Appeai which held that the
petibon ought to have been tried in the Afikpo Judicial Divisior.
Tre petitioner’s Appeal against the decision of the Clourt of Appesl
was dismissed by the Supreme Court. The Court held that ap
action filed in a wrong judicial division is valid, However, such
action shoutd be transferred to the appropriate Judicial Division.
Hon. Justice Uwais who agreed with Hon. Justice Kayode Eso's
lead judgment made the following contributions:

“In the present case the faer (hat the petition was filed in
the Tmuahia JTudicial Division is not tatal because the
division like the one ut Afikpo or any other part of Imo
State eonstitmes the High Court of Tmo State as defined
i Seclion 237 subseciion {2)c) ol the Constitzrion.
However, the convenience of the partics ought to be
considered in deciding whether or not to hear the
petition in Umuahia Judicial Division. As Secrion 4]
subsection {13 of (he High Court Law of Eastern Ni geria,
(Cup. 61 Laws of Tasiern Nigeria, 1963 applicable to
Imo State) provides, the High Cowrt of Imo State sics in
divisions “Tor the more corvenient dis patch of business'.
Therelore, where an  election petition s filed or
commenced i the wrong Judicial Division, as in this
casc, the provisions of Order 7 Rulss 5 and 6 of the High
Courl Rules, Cap. 61 (Laws of Eastern Nigoria 1963)
will come into play.. ..

I follows, notwithslanding  the  super{luous
censtitution of die panels of ludges by the Chiel Judge of
Imo State to hear all clection potitions, that whare o
petiion is commenced nulside 11-c Judicial dhvision whera
the constitiency is located, such pelition may le
tansferred by virte of Order 7 Rules 5 wnd 6 of e High
Cowrt Rules to the udicial Civision which covers 1l

Tuiwe Osipitan

conmstituency. I my opinion, \[V}IEI] the nh_icct..lon o
jurisdiction was raised hy the 1% respondent b_-:Iorn: the
trial Court at Umuahia, i should have ‘rlraustsrreld the
case to Afikpo Judicial Division after iuling that it had
jurisdiction, since it had the power to do so under Order
7 Rules (5) and (67

In Kadiva v. Lar & Others™, the q_u{:sti::an w.hich .l.he
Suprerne Coutt had to resolve was the constitutionality oi.thj: an;e
limit imposed by the National Assembly on the CDUT:[b ?01 ;ﬂ
disposal of Election Petitions.  The Sup.i'eme Court l.'i.ﬂaOl\fC‘I:d e
queslion against the backdrop of the requirement of fair he:imng of
cases within a reasenable time us enshrined n St:i.lil{‘:‘ﬂ 3300 of t}}g
1979 Constitution. Viewed against the ba;quop of the afor-?sald
Constitutional provision on fair hearing within a reas.onablcdumc,-
the Suprems Court held that Section 140(2) of the Electoral Act of

" 1982 which prescribed a time limit for the disposal of Election

cases by the Court was null and void. Hon. Justin;c: Uwitis .I”B]l.(:.d }‘m
bis pronouncemenl in the earlier case of Pz';-u.f L'nlﬂ;r:go *: Aper A u
und fwe orss to hold that the above provisions of the E;F:clm"fd ;’&L-ll
1982 which prescribed an immulable time fr‘ame for dispoaing of
election pelition by the Courls were e vires ”.1& pawer of the
National Assembly and consequently tmconsmgimnal. s
Lordship concluded thus, “... the Nalional A.asar:mm?y has power
under Section 73 of the Constitution o legislate in respect of
electiom petilions but such power docs not cxtend to prescribin gor
limiting the time within which the Courts must hear and determine
an clection petition.” .y ‘ e faced
n Imongoe v Aper Aku™, the Supreme CGU.I‘I:. was ;leC
with the issue of the conatitudional validity of the provision of the
Electoral Act which preserbed a time limit for the beariny and
determination of an election petition by an Election Tribunal. The

“ Ibid, p.618

1983 19 NSCC 591
£ 10952 14 NSCC 563
*11983) 14 NSCC 563
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constitutional question raised in the Appeal was whether the
provision of the Elecloral Act did or did not vielule the petitioner’s
right to fwr hearing. The Supreme Court unanimously held that the
provision of the Electoral Act violated the petitioner’s right to fair
hearing und was consequently void to the extent of its
iconstaiency with the fair hauring provision of the Constitution.
Hon. Justice Uwais delivered the lead judgment. FHis Lordship
acknowiedged the legislalive power of the National Aszembly to
presciibe the practice and procedure to be followed by a
Court/Tribunal which hears an Election Petition, His Lordship was
however unprepared to hold that the legislation passed by the
National Assembly which adversely affected fair wial of cases
coeld not be judicially revicwed by the Court. His Lordship
reasoned that the legisiative powers of the National Assembly
“cannct, in view of the doctrine of scparation ol powers of the three
arms of govermment, thut is the executive, jegisiature and judiciary,
extend to the limitation of the time within which a case propcl'f}'
instituted in & Cowt can be heard and determined. If the power
were 50 to apply. as it indeed applies under the Blectoral Act, then
it would, in my opinion, be wifra vires beccause it amounts (o
unconsiitulional interference with judicial functions™

Luming specifically to the relationship berween the Electoral Act
wud the fair hearing provision of the 197¢ Constitution, His
Lordship held us Foliows:

“T do not see how u reasonshble person will have the
impression that a parly has a fair hearing where his
petition which has boen instituted within the timn limit
stipulated by the Elcctoral Act commel he cencluded
because the time available to the Court for the petition io
be heard will nut be sufficient for either or both pares to
the petilion to present their cases or will not allow the
Court at the close of the parlies” cases sufficient tme o
deliver ity judgment. Thers can be no douht thut the

=k, o sok
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provistons of Sections 129(3) and 140(2) of the Electorat
Act 1982 ueither allow a petitioner or respondent
reasonable tme 1o have fair hearing, nor give the Court
the maximum period of 3 months o deliver is judgment
after hwaripg a petition as envisaged by Seclions 33
subscction (1) and 258 subsection (1) of the Constitution,
respectively”™

The decision in the case of Bronik Motors Limited & Anor
v. Wema Bank Lrd.™ setfled the jurtsdictional tussle betwean Lhe
Federal and State High Courts. Prior ta the decision, there were
conflicting docisions on the scope of the jurisdiction of Federal and
State High Courts. The Supreme Court held that under the 1979
Caopstitution, the Stale High Courls were courls of unlimited
jurisdiction while the Federal Migh Court functioned as a Coust of
restricted original jurisdiction. His Lordship delivered a supporting
judgment where he held:

“... L am with respoct unable to agree with the contention
ol Chief Williams that the Fedsral High Court has, by
virtug of the provisions of Sections 6 and 7 {Section 23}
in purticudar) of the Canstitution, the exclugive power o
exercise jurisdiction in causes and malters petiatning Lo
all the subjcct matter listed under the Exclusive
Legislative List of the Consitlulion.  Although # is lrue
that Secticn © draws a distinction hetween the jodicial
puwers of the Federation and those of Swales, T do nol
think thar the provisions of Section 230 or any other
provisions of the Constitution are wids enough to confer
jurisdiction in the Federal Highh Court in respect ol all
Tederal causes. ..

It appears W me thal the provisions of subsection (23 of
5230 give 1 the Federal High Court all the powers and
Jurisdiction enjoyed by the defunct Tederal Revenus
Court. But a cavethi study of the Federal Revenue Court

E thid, p.3G9
T L1984) 14 NSO 226
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Act, 1973 will show that the subjects cnumerated by it do
ot cover all the itcms confained in rthe Exelusive
Lagislative Tist ...

From the foregoing, T am of the opinion that the
Jurizdiction that is presently vesied in the Federal Righ
Cowt does net extend to all federal causes LT matters
wirh regard to which the National Assembly is competent
to make Law. It is pertinent 1o mention that by virtug of
the piovisions ol Sections 236 and 20 of the
Constitution any orher wrisdichion in federal causes
which fs not vesied in the Faderal 1 gl Court lics Tor the
time being with Staie High Courts and other State Courts
subordinate {0 theny™

The cautious approach of the Supteme Court 1o the
Jurisdiction of the Foderal H gh Court was however subsequently
jetusoned by the legislature.  Section 2301} of the Constitution
{Suspension and Modification) Acl No. 107 of 1993 and Section
251 of the 1999 Constitution have extended the scope of the
urisdiction of the Federal High Court to virtually all matiers within
the legislative competence of the National Assembly and o ull
cases i which the TFederal Government and its Agencies are
parites. More perturbing is the fact that the jurisdictions are
exclusive to the Federal High Court. Section 251(1) of the 1999
Constitidion provides:

“Notwithsianding anything o ihe contrary contained iy
ths Constitution  and 1 addition to such  ather
Jurssdiction as may he conferred upen it by an Acl of the
Mational Assembly, the Federa] Hish Court shaii have
and_exercise jnrisdiction to the exclysion of apy giher
Court in civil canses and mallers — @) ...

The result of the expansion of rhe Junisdiction of the Federa! {1 gh
Court i3 that the Cour presently enterlaing more cases than it can

*ihid, p.2mw2en
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converiently cope with. It currently experiences congestion. Aparl
from the lass of its specialist status, the lack of competent judicial
and nol non-judicial officers is the obvious negative effects of the
expansion of the Federal High Court’s jurisdiction. Litigants muyst
for now, come to terms with the problems of deluy and lack of
ready access 1o justice in some of the States and Judicial Divisions
where Lhere §s either no Federai High Court or insufficient
infrastructure and facilities.

On 31¥ December 1983, Nigeria experienced another
Military intervention. The 1979 Constitution way partly suspended
and partly modified. The Constitution (Suspension and
Modification) Decree No. | of 1984 replaced the 1970 Clonstitution
as Nigeria's Grundnorm. incidentally, Constitetionalism  and
Military dictatorship are strange bedfellows. The negative effect of
military  dictatorship is the suffocation of the growth of
Constitutionalism.  Indeed under Military rule, constitutional
principles arc put in abeyance. The Courts arc frequently faced
wilh ouster of jurisdiction clauses which are usuaily embedded in
maost military Decrees and Edicts. The Courts were 2] 8¢ cxpected o
blow and indced blew “mutad rampets” between 1 JTanuary 1984
and 29" May 1999, This explains the drought of Constitutional
cases in Nigeria between January 1984 and May 1999,

On 29th May 1999, Democracy was restored in Nigeria when the
General ~ Abubakar  Abdulsalami’s Military  Administration
volontarily handed over powers 1o 4 democratically elected
Government. Hon. Justice Uwais had by then assumed Office as
the Chief Justice of Nigeta. Since May 1999, Nigeriz has
cxpenenced a harvest of constilutional cases. Tt ts significani that
Hon. Justice Uwais presided over virtvally all the constitutional

Cases decided by the Supreme Cowmrt since 1990 When His

Lordship did not write lead Judgments in thesc constitutional cascs,
His Lordship siill found time to write supporting judgments, which
arc as powerful and insighiful as the lcad judzments.
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In Peoples Demacratic Parry v, hdependens Flectordl
Commission’ . 1he quesiion which the Supreme Cowmrt was
requested o answer, was whether in the event of 3 Governor-elec)
not being able 1o take his Quth of Office by reason of huving been
clected as the Vice P'resident, the Deputy Governor elect could
automutically step into the shoes of the Governor-Elect and
comsciuently be sworn in as a Governor or whether the
Independent.  Elecloral Commission must conduct a  fresh
Cuhernatoriaf election?

Whwars CIN. presided and read the lead Judgment.  He
held that the Governor and his Deputy hold a Joint ficket.
Consequently where the Governor is unable to take his Cuth of
Office for whatcver reason, a fresh Blection is unnecessary, In
such a sitwation, (he Depaty Governor would be swom in as the
Governor. Hear Llis Lordship:

. for the purpose of contesting gubematorial election
tnder Decree Noo 3 of 1999, the  interosts of g
subematorial candidate and those of his runing mate,
that is. the candidate for eleciion to the office of Deputy
Goverior are joint and inseparable. They swim or sink
rogetlier... The gubernatorie] candidate cannot stand for
the clecion withost a rurning mate and vico-versa.
However once the two succoed in being eiected and are
duly returned as so elected, they acquire rights under the
Constitarion {that iz, Decree No.3 of 1999) that arc jomt
as wetl as separate. For instance, if an election petition is
suceesstully brought againgt them and they are found by
the Election Tribunal not to bave been validly elecied an
the vote cast in the election, their election will be
oullified - see Section 37 of Decres No.3 of 1099, Qg
the nther hand, 1he rights ucquired by the Governor-alect
are noi the samz as those of the Deputy-Gavernar-eleci.
For cxample, the Governoreleet cannot become a
Deputy-Governor but the Beputy-Governor-slect can

* 119993 11 NWLR {pt.6261200
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under certain circurnslances, becoime Governor - see
“ : - r =dd
Sections 37¢1% and 451 of IJecree No.t o 1909

His I.ordship also used the opporfunity of the case Lo restate
the duty of the Cours o liberally and purpasively miterprel f-.he
Coﬂstit(ition. According to his Lordship, for the Supreme Courl. “in
perform its functions under the Constitution ctfectively ‘ and
galisfactorily, it must be puggosivc in its construction of the
provistons of the Constitution™ . )

The consiitationality of the Corrupl Practices anc Other
Related Offences Act 2000, vis-a-vis the Law making powers of
the National Assembly Lo legisiate against corruption in Ondo and_
alher States of ihe Federation was the Tocal point in the case of
Artorney-General of Ondo Staie v, Attorney-Geperel of the
Federation™ ' :

As a resull of the passing of the Anti-Carruption Act by the
National Asscmbiy snd the universal application of the Act to ail
the States of the Federation and the Federul Capital T, ::*rrilrfr}-', Fhe
Attorney-General  of Ondo State  challenged the tegislalive
competence of the Naticnal Assembly to pass s1_1ch Eh| ;ill—
embracing Act. Hon. Jusiice Liwais had no difficulty 1n ::mlur.s_m'g
the constitutionality of the Anti-Corrupiion Act. His Lordship
relied on Scctions 4(4)b), 15(5) and items 60{a) and O8 of the (999
Constitution to arrive at the conclusion that the National Asscmbly
has the legislative competence to legisiate for the whole Federation
on corruption. Hear His Lordship:

“Section 13 subsection (83 ditects the Natiomal Assembly
to abolish all coirupt practices and abuse of power. The
question s how can the National Assembly cxcrc? e sluc,l'l
powers? It can only do so efleciively by lepislarion.
Trem 67 wvnder the Fxcipsive 1ogisiative Tist read
together with the provizions of Secilon 4, subsection (2)

3 Ihid, pp.233-240
‘ I, p24]
7 {2002) ¢ NWLR (pL 7721222
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provide that the National Assembly is cmpowered to
make law for the peace, order and good government of
the Federation and any part thereof. Tt follows, therefore,
that the Nationul Assembly has power to legislate apains
corruption and abuse of office even if it applics 1o
persons nol in authority under public or government
offtce...  The power of the National Assembly is not
thercfore rosidual under the Constitution but mught be
cancurront with the powers of State House of Assembly
and Local Govemmenl Council, depending on the
interpretalion given to the word “State’ in seetion (31 of
the Constitution, which I will deai with anon.”™

The interpretation of the provisa to Section 162{2) of the
1999 Constitulion was the core issue [or resolution in the casc of
Attorney-General of the Federation v. Attorney-General of Abia
Stare and Others (No.2)™ The proviso in guestion reads:

“Provided that the principle of derivation shall be
constantly reflected jn uny approved formula as bein £ not
less than thirteen percent of the revenye acering ro the
Federation account dirsctly from any natural resources,”

T‘hem wus @ dispute belween the Federal Government and the
littoral States {Akwa-1bom, Bayelsa, Cross-River. Delta, Lagos,
Ogun, Ondo and Rivers States) on the boundary of each State fur
the purpose of calenlating the amount of revenus accruing to the
chc_ral.inn Account directly from natural resources derivgd from
thc States pursuant to Section 162(2) of the Constitution. The
Pederal Governiment contended that the southern {or seaward)
boundary of each of these littoral States is the low-water mark of
the land surface of such State or the seqward limit of inland waters
Tﬂv'lrthiﬂ the State as the case so requires. The Federal Government
msisted that natural resources [ocated within the Continenta! Shelf

7 Ibid, p.306
{2002) 6 NWLR (pr,764) 542
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of Nigeria are not derived from any of the States of the Federation,
The derivation principle would therefore not apply 1o such nataral
TESOUICES.

Each of the littoral States however claimed that its territory
extends beyond the low water mark into the ternlonal water and
even onio the Continertal Shelf and the Exclusive Econcimnic Zone.
They maintained Lhat naiural resources derived [rom hoth onshore
and offshore are derived from their respective territories and each is
therefore entitied o “not less than 13 percent” allocation on such
revenue.

. Hon. Justice Uwais presided during the hearing of the Suit.
His Lordship also wrotc the lcad judgment. How did His Lordship
rcsolve the difficult questions which arose in the Suil? His
Lordship noted the distinction between natural and mineral

. resources and concluded thatl the former 15 more embracing than the

fatter. After noting that the words “seaward boundary” are not
defined in the Constitution, his lordship relied on English
Dictionaries, judicial decisions, rules of International Law and the
Convenlion on the Law of the Sea to hold that, “... the seaward
boundary of a littoral State could be the dry land or the {resh water
abutting the sea.””’

Against Lhis backdrop, His Lordship concluded thus:

*,..the scaward boundary of the litioral States is ‘the sea’
which means the low-water mark abutting the States. So
thal any natural resources derived from such area will
atract not less than 13% of revenue directly derived from
the natural resources when a formula for disteibwion of
the Federation Account s evolved by the Nutional
Assembly pursuant to Section 162(2) of the 1999
Coastitution.”™

:“' 732
" oid, p.732
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The' scope ol the lcgislative powcrs of the MNatonal
;_':.ssc.-mhl}-' and Staie Touses of Assembly with respect to Lagyl
Government Councils in the various Slates was lhe central Tssue in

Avtorney-General of Abia Stwe and Others v. A foriey-General of

he Federavion™

. The Natona! Assembly enscted the Electoral Act, 2001 to
which the President assented. Among the issuss covered by the
f*“t are National Reaister of Voters and Volers® R{:gislrz'ttiun.
{'mccdur'e 4t Election, Politcal Parties, Procedure Tur E—L]ectinn m.
Lo:'f'al Crovernment, Blectoral Oflences, Determination of Election
Pelitiony und the Tenure of Elected T.ocal Government Oificers, or
Counciliors of Local Government Councils in Migeria.

The plaintiffs contended that the provisions of the Act
iransgressed the legislative competence of the Federal Ciovernment
and made secfous incursions into the legislative and excoutive
functions of the States/plaintills as contained in the 1999
Colnstitutiun. The plaintifls consequently claimed some declaratory
relicfs against the defendants, Hon. Justice U wils who presided
and read the lead judgment parlly allowed the plamtiffs’ claims.
His Lordship rightly identified Sections 4(4}, 7(i} Item 22 of the
Exclusive Legislative List o the 1999 Constitution, Itemy 11 and
12 of yhc Concurrent Lists of the same Constitution as the relevant
provisions regulating the powers of (he National Assemblyv and 4
Stale House of Asscmbly with respect 1o local Government
Ceuncils.

g Lordship held that some of the provisions of the
Electoral Act 2001 “go bevond” registiation of volers and the
procpduru: relating to Blections to Locul Government Council as
provided under item 11 of the Concurrent Legislative List. The
PrOvVisions were inconsistent with the nrovisions of the Constiwtion
and therefore yvoid.

. iz Lerdship also examined the relationship between the
doclrine of “covening the ficld” and the incensistency rule and
concluded that: )

# (2002) 6 NWLR (pr.763) 264
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“ where e doctrine of covedng the feld applies It is
not necessary thar thare should he inconsistency bemaern
the Act of the Nutongl Acsembly aud the Law passed by
& House of Assembly. The fact Lhal the National
Assembly has enacted u Law on the subject is enough for
such Law i prevail over the Law passed by a State
House of Assembly bul where theve 1y inconsisiency. the
State Law is void to the exicnt of #3 inconsistency.™

His Lordship further held:

.. the doctrine of covering the ficld can convenlemly be
extended Lo a silwalion where the Comsiiluiion hus
covvered the leld vis-2-vis a Federal or State legislation,
such fegislation is not vold simpliciter but will not be
operative in view of the provisions of the Constitution.
However, if the legistation is incomsistert with the
provisions of the Cousttwion, then, the legislation is
void to the exlent of fthe inconsistency vide Section |
subsection (3) of the Constittion. Applying the
aforesaid position, | have no difticulty o holding that the
provizions of Section 25, subsection 2(h}, (c), {g). {h),
(), (0}, (@), (p) of the Blectoral Act are either void for
beiny inconsisten with the provisions of the Constitution
or inoperative for repeating what the Conslilution has
provided, ™

On the proviso to Scction 119 of the Electoral Act which altempied
to alter 1he Tenure of Office of clected Local Government officers,
His Lordship held that it was altra vires the powers of the National
Assemnbly 10 pass such a Law. According to his lardship,

... the provisa to Scction 110 subsection (1) al the
Electovul Act 2001, 5 wlra vires the powers of the
National Assernbly. ILis inconsistent with the provisions'

—————

* Thid, p.391
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of the Constitwion. The National Assembly has po
power whatsoever under item 11 of the Concurrent
I.egHIlmivc List or indeed under any provision of the
CoPstll'utinn, to increase or alter the tenure of the elected
officers of the Locyl Government {Coumneils, Oniy the
House of Assembly of 1 State has such power in view of
the provisions of section 7. subsectiun (1} of (ha
Cunstitution and Item 12 of (he Concurrent .Le_gisiatjve

I_:E.'.-;t .jn _Parldq-ll of the Second Schedule g tle
Constitulion, ™

o ”The scape Qf the power of the Presideni of the Federa)
epubiic of Nigera to constitute a Judicial Commission, g

.Huma'n Rights Violations (Investigation) Commi
issue for consideration in Fawehinmi v, Babangida®

The Commission which was et up by the Fedé.r"al':
_ . als of Inquiry Act . was
enmpowered to mvesugaﬁ Human Rights sbusey during Militai"_t,?-

The 1% Appellant submilted a petition to thes
ummonses being served on the:
answer the allegations made against
. d 2aing
lhcr.n. I'he Respondenis chalienged the power of the Commissio:
Lo 1ssue summonses 1o compel their attendance a1 jts sittingé

Government  pursuant 1o the Tribun

rule in Nigeria.
Commission which resulted in s
Respondents 1o appear to

Although Hon, Justice Uwaiy who presided during the he

Judgment positively  impacts
Constitutional Luw,

His Lordship held that the Tribunals of '
of T
447 Laws of the Federation 19 5 o o

Law by vi_rtue of Section 315 of the 1600 Constitution. The Act,
when applied (o the Faderg] Government, is only applicable to ihe

In order te arrive at the ahove
ihe earlier decision in Balews

Fccl_e;l‘al Cupital Territory, Abuja,
decision, His Lowdship relied on

—_—
ihid, p.ag]
(20031 3NWLR (pt.208) p.60d
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$sion was the

. " a m.]-n l[’
ihe Appeal did not wrile the lead judgment, his contrihu%nr-}
on the devclopment of our
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: r@"““_ where it was slated that the National Assembly could be
chrcd o establish a Tribunal of Inquiry into any matter
i jts legislative competence and that this can only t?e achieved
#dding the establishment of Trbunals of Inql.m'y to the
‘xclisive Legislative List. His Lordship noted thar unlike the 1963
sonstitation, which expressly accorded recognition to Tribunals ot
iguiry under the Federal Government’s Exclusive Legisiative 1.asl,
st is no corresponding provision under the 1999 Constitution,

= “His Lordship consequently had no difficalty in holding that:

© H_. by the provisions of Section 4 Subsection (7) of the
/1999 Constitution the House of Assembly of a State has
the power Lo make laws for the peace, order and good
‘government of the State with respect to matters not -
dncluded in the Exclusive Legislative List. Since the
-establishment of Tribunals of Inguiry is not a subject
" umder ihe Exclusive Legislative List, it seems to me that
' a State House of Assembly has the power ta enact the
" Tribunals of Inquiry Act Cap 447 and therefore the Act
qualifies as an “existing Law” under Section 315
subsection (1){b) of the 1999 Constitution and 15 valid as
. i State Law. .. _

- Tt fullows that the Mational Assembly has the power 0
_enact the Tribunals of Inquiry Act Cap 447 in 8o far as it
‘operaes in the Federal Capital Territory only, To this
. limited extent the Act is an “existing Law™ under he
provisions of Section 315 of the Constitution. However,
- 4his does not make the Act operative throughour Nigeria
- as implied by the 2™ and 3™ appellants by issuing
~ summons to be served outside the Federal Capital
- Territory, for wituesses 1o appear before it in Abuja.

It is clewr therefore, that though the Tribunals of Inquiry
CActis an existing Law' its application is limited and has
.. o general application.™"

I

- 11953) 1 Wi R £.960
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In Atomey-General of Abia Siare 1. Atiorney. e
the Federation the Supreme Court was rcquﬁ:;:;:;v‘t\opt;i:;jj J
whether the powers of Mr. Presiden: to modity un existing Laxvt:
pqrsgarl]t tof Section 315 of the 1999 Constitution viotates (he
principles of separatio 218 ¢ i i i
princnlos of Cﬂnsmu;;{ powers as enshnned in Sceiiong 4,5 s

A8 a result of the decision of (he Sy '
.-;-‘ﬂin-mey—Gcneral of the Tederation V Attorne}?rs‘gscrgf m:f,bin-1
bfta‘tc( No. 2} (20023 NWLR {part 7643 p.542 (wh-cn: thc' ('.‘::aurct1
found some provisions of the Revenue Allocation (Fedcrétion
Af:col_‘mt, etc. (Modification) Decree No. 106 of 1902 inbompaﬂ' ble
wilh Seclion 162 of (he 1999 Conslitation), Mr. President 1ssued an
order ritled:  “Allacation of Revenue (Federation Accouxtn
etc.)(ModiﬁcalionJ Order, Statulory Insttument No, ¢ of 2002 ”
The Order soughl to modify Cap 16 {ag amended), which had lwe;n

declared by the Couwt ay inconsistent with the Constitution, The

piaintiffsi challenged the Order as being ulira vires the powers of
the President and a negation of the principles of scparation of
powers under which legislative POWErs arc reserved e:{clusjv@ly for
rh\e tegislature.  Hon. Justice Uwais agreed with the lcad judement
of Hnn‘. Iu_stice Belgore that the claim be distissed. E] his
§upp0rlmg Judgment, Tis Lovdship cautioned against restrictive
nterprelation of the provisions of the Comsti ltion thys:

“The _wu_lrd “modification” has been defined by the
Constitution 1o include addition, alteration, omission and
repeal.  Surely these words zo beyond mete texiual
chall]gc.s. For instunce. the repead of 2 legislation cannol
be IllTllT‘.ELf At even equated 1o textual change for it is (ho
ahrog.&uon of an existing legislation or part of jt, The
wordings of the Constitulion are to be given liberal
mierpretation.  (See Nafiie Rabin v. The Siate {19815 2
NCLR 293). Ty interpret “modification” o Mean textoa]

* (2603] NWLR {pt.809]p. 1 24
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change only, is lo give a very pairow meaning (o the
w47
ward,

On whether the modification power given to Mr. President

T imder Seetion 315 of the Constitution violates the principle of

separation ol powers, His [ordship was not preparcd 0 allow
constiiutional law ponciples to override the express provisions of
the Constitution.  Relving on his previous decision in Aftorney
General of Ondo State v. Attorney General of the Federation &

- Others™, His Lordship held:

“ldeally propounded pronciples of Coenstitutional Law
should be applied in the interprotation of  the
Conslihaion, but where such principles are expressly or
impliedly excloded by the Consutution iisell, I am afeaid
it will be dillicult or wntenable for the Courts to follow
the dictates of the principles.™

One of the constitutional provisions considered by the
Supreme Court in the case of Artorney-General of Anambra Staie v.
The Arworney-General of the Federation and 35 Others™ was
Section 232(1) of the 1992 Constitulion, which deals with the
original jurisdiction of the Supreme Court. As a result of the failed
attempi to forcibly remove Governor Neige from the Governinent
House by an Assistant Inspector-General of Police and the
withdrawal of his police and security personncl, the plaintiff as the
representative of the Anambra State Government commenced an
actian against the 1™ and other Defendants as representatives of the
Federal and Stale Governments respectively. There was however
no life issue between the plaintiff and the other State Governments.
His Lordship disapproved the joinder of these other defendunts
thag:

7 Ibid at 183

- Supra at p.13

 Ibid atp.183
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“Tt is significant to ohserve that the claim for declaration
is nol limited to the Goveroment of Anambra State bur
extended to the Governors of other States of the
Federation  with  whom there is no any  dispute
whatsoever brought before this Court with the Federal
Government or the 1* Defendant, In this regard, no
declaration could be granied in respect of the other States
since hy Section 232 Subsection (1) of ihe 1899
Constitution it is only when a dispute exists betweer, ihe
States and the Pederation hal this Cowrt could assume its
original jurisdiction, ™!

His Lordship cndorsed the power of the State Governor
(under the [999 Constitution) to give lawful orders to the State
Commissioner of Paolice, thus:

“The Constitulion in Section 215 subsection (1} clearly
gives the Governor of Anambra State the power to issue
lawiful direction to the Commissioner of Police, Anambra

State, in connection with scewring public order safery and
order in the State, ™™

The status of the provisions of the Urban and Regional
Planning Act No. 88 of 1992 was the bone of contention in
Armmey-{}e{nemf af Lagos State v. The Artornev-Generaf of the
Federation™  The plaintiff contended that Act No. %8 of 1992
which  provides for 4 new Urbun  and Regional Planning
Development und Admi nistration for the whole of Nigeria renders
It impossible for the Lagos State Government o carry out and

implement the already prepared master plan of the Siate for each
division of the Stale,

_—
' Ibid, n.616
ibid ot p.6le
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The plamtifT also staicd that the Act {un existing Law) was

. nterfere wi ' t Lagos State under its
" jntended to interfere wilh the powers o

-lntiesTtnff laws especially the Lagos State Town and Co_un_lr}f
- ;}[(fmﬁi:g Law (Cap.188 Laws of Lugos State 1994), Building
- 'Li‘nes Regulations of 1936 (Cap.16 Laws of Lagos State 1994) and

Land Development (Provision for Roads) Law (Cup 110) La_\fs of
Lagos State 1994} which are applicable 1o all urt_}m and regilnmil
pTanning development and control over all lands within the terrtory

- of Lagos Slale. Against the backdrop of I.hc' above Laws, the
' plafnti?f challenged the constitutionality of Act No. 88 of 1992,

Hon. Justice Uwais rightly identified Acl. No.88 of %1992‘ as an
cxisting law by virtue of Scction 315(1) of the 1999 Constitution.

. His Lordship also held that the Nalienal Assembly and a State

House of Assembly arc both empowered to pass Law§ aimed at
protecting and safeguarding lhe cnvironment.  According to HIS

Lordship:

"It is clear then that the power of the National Asse_mbly
to legislate in respect of Chapter IL and in particular
Section 20 of the Constitution is both Concurr_enl apd
Execlusive, tn the context of this case; hut 1 [_Jl'efer,".\rzth
respect, to hold that it Is concurrent I view of the
definition of the word "State™ in Section 318 of ﬂ}e
Constitution.  No matter whichever way one looks at it,
there is no gain saying that the National Assembly has
the power to legislate on safegnarding land and lhenlt:i'orc
by extension on the subject of Urban and chTon‘al
P]anning. It follows that the submission‘h}' ths p!funtlff
and the 1% defendant that the power o legislate on ‘urban
and remonal planning”™ is residual under Section 4
subsection (7) of the Consiitution is clearly untenable.

[t then follows thal the National Assembly hias the power
to enacl an Act to protect and safeguard land. ’Ihc.:'cfore,
in general, the 1992 Act is not inconsistent with thfe
Conslitution. The pawer to protect and safesuard land is
concurrent with that of State Heuses of Assembly - Sec
Anemey-Generel, Onde State v Atlorasy  Generdl,
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Constitutionality of the whole of the provisions of Act No. 88
1992, Some of

Federation and 35 others (supra) a1 pp.2Y; 306-307 and
371, as such both the Natippal Assembly and State
Houses ol Assembly can legistate an “safeguarding land”
under Section 20 of the Constirntion. The fulerum, on
which the plainti ff's case rests cannot therafore stanl,

His  Lordship

however  refused to  endorse

the

of
the previsions that were found incompatible with

the provisions of the Constitution and the principles of Federalism

were struck down under the “blue pencil rule”,
Lordship struck down subsections

KNo.88 of 1992 and held thus:

“Section | subscetion 12} of the 1992 Act, which makes
provisions on types and levels of physical plans,
provides that at Statc level there shall be - 4 regional
plan; a sub-regional plun; an wrban plan, a local plan and
a subject plan. The provisions place duty on State
Governments with regard to physical developments in
their territories. By Seclion 2(2} of the 1999 Constitution
Nigerin shall be a Federation and by the dactrine of
federalism, which Nigeria has adepled, the autonomy of
each  government, which presupposes  its  separate
existence and its independence from the control of ihe
other gavernments inciuding the Federal Gavernment, is
essenlial to federal arrangement, Therefore, each
EOVCrAmEnt exisls not as ap appendage of ancther
EOVeInMENt but as an autonomous entity in the sense of
bemg able to exercise its own will i e conduct of its
atlairs free from direction by another government - Sec
The Presidential Constitution of Nigeria by B. O,
Nwabueze at pp. 39 - 42 and the case of Altorney-
General of Ogun State and others v Atrorney-General of
the Federation and others (1982) 1-2 §C 13 ut pp.72-73
per Udoma I.5.C; (1982) 3 NCLR 166,

= Ibid, pp.118-119

For example, His
(2} and (3) of section i of Act
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It follows. therefure, that the National Assembly cannat
impost on the plaintitt m this case, or determine for the
plantitt the types und levels of physical-plans th.c
plaintifl or uny State of the Federation should have, Tt is
only m the context of the Federal Capital Territory that
the National Assembly could make soeh enactment by
virlwe of the provision of Seciion 2909 of the 1990
Constiugion.  Consequently I hold that Section 1
subsection {2y of the 1592 Act is unconsttutional, and
therelore nuli and void.

Similarly, Section 1. subsection{3) which provides that at
the Local (Government) level there shall be a town plan,
a rural area plar, « local plan and a subject plan, wrongly
imposes dutics on Local Covernment Couneils. ‘Thc
provisions offend against the principles of lederalism.
Accordingly, T hold thu Section 1 Subsection 3 of ﬂ;lje
1992 Actis unconsritutional and therefore mall and void.”

The right of Mr. President to withhold {rom the Lagos State
Government, statutory allocations dve to Local Government

- Councils from the Tiederation Account pursuant to Section 162(5)
cof the 1999 Constitution, was the bone of canlention in Attarney

General of Lagos State v. Anorney General of the Federation™,
Pursuant 10 Section 8(3) of the 1999 Constitution, Lagos State
Government creuted 57 Local Government Areas, by breaking up
the existing 20 Local Government Areas.

However, before the WNuauonal Assembly passed the
neeessary Law (o reflect a consequential amendment of the
Schedule 10 the Comstitution, the new Local Government Areas
started to fonction.  Local government elections were also held in
the ncwly created Local Govemnment Areas. The Federal
Government viewed the steps  taker by the Lagos  State
Government as u breach of the Consiitution. Mr. President

trefore withheld the slautory sllocations puyable to the Local

> Thid, pp.219-120
" (200418 NWLE (pt 90431
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governments (through the State Government).  Mr. Presiden
msisted that until the National Assembly passed the enabling
consequential law, the Statc Government must revert to the origing]
20 Local Governments specified in Part 1 of the Schedule o the
1999 Consiitution.

The YLagos Statc Government consequently chailenged the
withholding of the fupds by Mr, President. In a lcad judgment,

Hon. Justice Uwais upheld the plaintifi’s claim by declaring that
Mr. President lacks the Constitutional power to withhold statutory
funds due from the federation account,

His Lordship upheld the validily of the Law passcd by the Lagos
State House of Assembly with a caveat that the Law should remain
inchoate until the National Assembly makes the necessary
consequential Amendment to Section 3{6) and part | of (he First
schedule to the Constiturion,

On the withheld funds, His Lordship held:;

"It has been argued that the President by virtue of the
‘Oath of Office’ which he took on assmnption of office is
bound ‘to protect and deferd the Constitution’. In
addition, the ‘executive powers of the Federation® is
vested in the President by Section 5 Subsection (I)Ma) of
the Counstitution and such powers extend (o the execution
and maintenance of the Constitution. This js certainly sg,
but the question is does such pover extend to the
President committing  ap illegality? Certainly the
Constilution does not and could nat have intended that.
As ! have already shown, the creation of new Local
government arcas o Councils s supported by the
provisions of the Constitution. In other words, the mking
of such a0 step or awt by Lagos State is ot
uncoenstilutional as thought by the President. The
Constiution fully recogizes the steps taken except Lhat
there is still one more step or hurdle to be taken or
ctossed by the National Assembly for the plaintiff to
actnalise the creafion of the new tocal government areas,
Qur atieniion has not been drawn 1o any other provision

i
L
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of the Consllution which cmpowsers the Piesirdent 0
excreise the power of withholding or suspending any
payment of allocalion from the Federation Account to
Local Gevernment Councils or to Stale Guvcrnnjlent on
behalf of the {.ocal Government Councils as Prmldcd by
Section 162 subsections {3} and (5) of the
Constitution.™

In Anorney-General of the Federation v. Atiomey-General
of Abia State and 35 Others™ the Plainiff requested tbe Suprel?1e
éoun to nterpret Scotion 162(2) of .the _1999 ‘CD-nSf.iLl.lIlUI'l wﬂ':h
respect to the application of the derwalun prl.nc1plc tc:-.na!.u'rdl.
resources  located within a  Stale. The various prehmmd{'}-
objections filed by [l out of tt?e 30 defendunts to the Suit,
challenging the original junsdiction IO'F the Supreme Court io
entertain ihe suit, were the focal points in the above case. o

Hon. lustice Uwais delivered the lead judgment in v_vhlch he
dismissed the preliminary objections. His I_c-r'dsl_np_ nlutlmr;cj the
conditions for the cxercise of the original jurisdiction of the

* Supreme Court thus:

... for this Court to exercise its original jurisdiction in a
civil cose between the Tederation and Stale(s) or between Stalcs,

there must be:- .
() a dispule between the Federation and a State or

States; . ) ‘
(b} the dispute must invalve a question of Law or Tuct or
both; and _ .
(c) the dispute must pertain to the existence or extent ol
i ) -
a legal night, o
Having found that the above requirements were salxsﬁcd,
His Lordship held that the dispute falls within the scope of the
original jurisdiction of the Supreme Court.

" Ibid, pp.01-92
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Turning to the objection that the Court lacks the jurtsdiction
to determine boundaries between States and coastal boundaries of
States, His Lordship held:

“The main thrust of this sult is the interpretation of the
Consiitution and not the determinarion of inler-stae
boundaries as provided by the National Boundary
Coemmission ere. Act Cap 238 of the Luws of the
Federation, 1990.  Section 3 subscction (1) of (he
Constitwon provides thar there shall be 36 States in
Nigerta; and subseclion (2) thereof provides -

(2} Each Siate ol Nigeria named in the first column of
part 1 of the first Schedule to this Constitution shall
consist of the area shown opposite thereto in the second
column of that schedule.

Surely, this Court 1s competent to imterpret these
provisions of the Constitution.  In doing so #t i5 not
usurping the powers of the Legislature or the Executive
but exercising its interpretalive power as given 1o it by
the Constiration. In such a situation the Court is not also
exercising the powers given 10 the Natonal Boundary
Commisston under the National Bowndary Conumission
Act, Cap 238 but excreising its powers onder the
Constitution which could be same or concurrent with that
of the Commyission. %

In Directur of Sware Security Service v. Olisat Agbakoba™
the Supreme Court focused on the legality of the scizure of the
Respondeni’s Passport by officials of the appellant.  The
Respondent, a legal practitioner whe was the president of the Civil
Liberties Organisation, g non-governmental organisation, was on
his way 1o the Netherlunds 10 atiend a Conference when ofticials of
the appellani, who did not give any reason for the scizure, seized
hs Intemational Pessport. The Respondent was comscquently

0 Thid. p.732
(1999 SNWLR pt. 593 p.314
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L qnable to attend the Conference. When he was unable W secure thg
a selease of his Passport, he sued the appellant fur_ the entorc_cmcm {?f
"' his fundamental night contending that the seizure I'ZBStI_]Cth his
" freedom of movement ay guaranteed under the Constitulion. The
7 suit was dismissed by the High Court. The Appﬁal (?Durt alfowed
* his appeal and also upheld the right of every Nigerian to hold a

Passport 45 4 Necessary concomitant of the cxercise of the right (10

2 freedom of movement enshrined in Scclion 38{(1) of the 1974

Constitution, which includes the right of ingress to and egress from

- Nigeria. The appellant, {who did not defend the appeal in the Court

of Appeal), consequently appedled to the Supreme Coutt. _
Hon. Justice M. L. Uwais who presided during the hcanng

- of the appeak also wrote the lead judgment. His Lordship righsly

identified the lone issuc [or determination as wherher Federal

Government officials are entitled 1o seize a citizen’s passport, an:d
" if so, under what Law? In answering the above questions, ths

Lordship relied on Section 5 of the Passport (Miscellan.eous
Provision) Act, Cap 343 to arrive at the conclusion that there 1s no

; absolutc right to hold a Passport. His Lordship rightly concluded

that the provision cmpowers the Honourable Minister of Intemnal

.« Affairs (o cancel of withdraw a Passport on account of any of the
" reasons stated in Section 5 of the Acl. The Minister is however
- ohliged to publish the name, and particulars of the Passport holder
"in the Federal Gazette, His Lordship also acknowledged that the

Minister could delegate his powers lo cancel or withdraw 4
passport. There must however be evidence of such delegation. In

" view of the absence of cvidence of such delegation v the

Respondent, the Respondent acted ultre vires when he seized the

g uppellant’s passport. Hiz Lordship held thus:

“T am satisfied Lhal the officiai of the S$S concermned 1n
this case had no power 10 inpound or withdraw the
respondent’s passport In the manner he did.  The
impounding was, therefore. uncomstitutional and itlegal
since it offended the provistons of Section 38 subsection
(1) of the Constitution apd Section 5 Subseclion {11 of
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the passport (Miscellancous Provisionsy Act. The right
fo have freedom of movement and the freedom to travel
out of Nigeria s guarantced by the Constitution but the
right to hold « passport is subjoct (o the provisions of the
Act. In determining the issucs in the present case. it is
not. with respect, necessary to indulge in the academic
cxgrcise of whether ‘the right (o travel abroad is
coacomilant with the right to hold 4 passporl. The reql
issuc in contention herc is nat whether the responglent
had 2 right o hoid a passport. He in fact had « Passport
already hut which was impounded by an official of the
585, 1t is wheiher such an act by the official was legal
and constirutiona),”**

Tinubu v. IMB Securities PIc®  was a suit where the scope ™
of the immunity enjoyed by a State Governor under the 1999
Constitution was the issue for consideration. The suit is significant
for two reasons. First, is the fact that the suil, which resulted in the
Appeal, had commenced prior 1o the election of Governor Tinubu
as the Governor of Lagos State. Secondly, the interlocutory appeul.
in question was at the instance of Govemnor Tinubu, The question
therefore, was whether, the appellant who is like u plaintilf in
Cowrt proceeding was estoppel by Section 308(1) of the 1998
Constitution from pursuing the Appeal. Hon. Justice Tguh in the
lead judgment held that the interlocutory appeal arose from the Suit
which was instituted against the Governor by the Respondent te the
High Court, and that the pursuit of the appeal will promote the -
prosecution of the substantive suit against the Governor ,conlrary io
Section 308(1) of the Constitution. Hon. Justice Uwuis endorsed
the decision of Han. Justice Tguh by holding thut:

* Ibid. p. 352
62 20005 16 NWLE {pt. TdOy 670,
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“The provisions of Section 308 subsectinpﬁ {1](:{] ar_td 3
ot the Cemstivytion of the Feder:] Republic of Nigeria are
very clzar and arc not therefore ambiguois. .
The procecidings against the appeltant cannot continuc
fur as long as he remaiss in office as the Governor of
Lapos Staic ~ see Rotimi and others v. Macgregor (1974}
il sC 1337%

Conclusion ‘
In this Chapter, a medest attempt has been made to focus

on some of the constitetional cases decided by the Supreme Cour[
during the period when Hon, Tustice Mohammed Lawal pmx'al-s
served as a Justice of the Supreme Courl and Chiel Justice of

. Nijgeria.

The picture that has emerged from the above cases is that

of the Chiel Jusiice of the Federation who did not allow the

demand ol hiy office to prevent him from giving practical effect to
leadership by example. His Lordship passed through the‘Suprcmc
Court and graciously allowed Lthe Cowurt to pass through him. Such
is the legacy of Hon. lustice Uwais which I whole heartedly

;- eummend to his auccessors-in-office, present and future Presidents
.- of the Court of Appeal, present and aspiring Chiel Judges of
* " Federal and State High Courts and all judicial officers who are
. saddled with the responsibility of administering justice at home

and abroacl.
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